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QUESTIONS PRESENTED 

In the opinion of appellee, the following questions are 
presented: 

1. Did appellant waive his right to test the sufficiency of 
the evidence by taking the stand in his own behalf after the 
trial court had denied a motion for judgment of acquittal 
at the close of the Government’s case and, further, by failing 
to renew his motion at the close of all the evidence? 

2. Assuming appellant can now inquire into the sufficiency 
of the evidence, was the testimony of the prosecutrix in a 
rape case sufficiently corroborated? 

3. Was the jury adequately instructed on the elements of 
burden of proof, reasonable doubt, presumption of inno¬ 
cence and corroboration? 

4. Was the jury properly instructed that what it had 
heard relative to appellant’s prior convictions was to be 
used solely to test his credibility and not as a presumption 
of guilt in the instant case? 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,063 

Henry Walker, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT of the case 

On October 29, 1945, an indictment was returned in the 
District Court wherein it was charged that Henry Walker, 
appellant herein, did on the twenty-eighth day of November, 
1944, within the District of Columbia, with force and arms, 
in and upon one Della R. Woodley, then and there being, 
feloniously and wilfully did make an assault, and here, the 
said Della R. Woodley, then and there forcibly and against 
her will feloniously and wilfully did ravish and carnally 
know, and other wrongs and injuries to Della R. Woodley 
(J. A. 1). 

On August 6, 1953, appellant entered a plea of not guilty 
and requested that counsel be appointed (J. A. 1). Then, 
on October 26,1953, a motion for a mental examination was 
filed by counsel for appellant (R. 3-4), and pursuant thereto, 
the lower court, after a hearing, ordered that appellant be 


(1) 


2 


examined (R. 5). On November 27, 1953, Doctor Amino 
Perretti reported to the lower court that appellant had been 
examined and was found to be of sound mind (R. 6). On 
the same date, Doctor Gerhart J. Gordon filed a similar 
report (R. 7). The case came on for trial before a jury on 
December 16, 1953 (J. A. 1). 

Della R. Woodley testified that in November, 1944, she 
lived with her husband at 708 Lamont Street, N. W. in 
Washington, D. C. 1 On November 28, 1944, at about eight 
o’clock p. m., appellant came to the door of their house and 
knocked. The landlady’s daughter, Geraldine Bolden, a 
little girl of about ten years of age, answered the door 
(J. A. 7, 8). Thereafter, the little girl called to Mrs. 
Woodley, who came downstairs (J. A. 4). Mrs. Woodley 
testified, in pertinent part, as follows: 2 

A. Henry Walker came to the Lamont Street address and 
knocked at the door, and a little girl answered the door and 
called me downstairs. When I got to the door, Mr. Walker 
said to me, “Are you Mrs. Della Woodley?” 

I said, “Yes.” 

He said, “Well, don’t get excited. I have some awful bad 
news for vou.” 

And I said, “Well, what is the news? Has something 
happened to Riley?” 

He says, “Well, don’t get excited. Yes, it has.” He 
says, “Your husband got into some trouble tonight in a 
gambling debt or something like that and he wants you 
right away, because he had assaulted this fellow very badly 
and the police w T as looking for him.” 

1 Mrs. Woodley stated that she married Riley Woodley on June 
4. 1944 and they were separated in 1947. Mr. Woodley, who was 
working at the Mutual Ice Company in Alexandria, Virginia on 
the date here in issue, passed away on November 7. 1953 (J.A. 3. 
6, 7, 13), which was about five weeks prior to the trial. 

2 In ruling on the motion for judgment of acquittal, the trial court 
stated that Mrs. Woodley appeared to be in her thirties, so that 
she “must have been in her twenties”, when the alleged offense 
took place (J.A. 25). Mrs. Woodley testified that she does not 
partake of alcoholic beverages (J.A. 10). 
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So I said, “Well, just wait one minute and I will get my 
coat and hat.” 

So I did that, and we went to the corner of Georgia 
Avenue and Lamont Street and caught a street car and rode 
to 7th and Florida Avenue and got off, got on the street car 
—(J.A. 4). 

• • • » • 

A. At 7th and Florida Avenue, we caught a car and went 
as far as Cathedral Home. That is as far as I can remember 
it was. 

The Court: Went to what home? 

• * * * • 

The Witness: Cathedral Home. It is a Catholic home. 

The Court: Where is that located? 

The Witness : In Brookland. 3 

The Court: May I ask you, before I forget, what time of 
the day or night was all this? 

The Witnesss This was at night, and I would say it was 
around 8:00 or 9:00 o’clock. 

• • • • • 

The Witness: So we got off the street car and walked 
about half a block and turned to the left, going down the 
side of a railroad track, and during the time that we were 
walking down, this is where he said he had my husband 
waiting on me. He kind of slowed up, and when he slowed, 
I turned and looked and that is when he attacked me around 
the neck. (J. A. 4). 

• # * * # 

i 

Q. What did he do when he slowed up ? 

A. He grabbed me around my neck and I hollered and 
asked him what was this, and he didn’t give me any answer 
right then. He just kept struggling with me, and I struggled 
right along with him a while. And then he pulled me down 

3 Mrs. Woodley stated that this was out by Catholic University 
(J.A. 11). 
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through these bushes, briars, and things. That is where he 
attacked me. 

Q. He pulled you down around some bushes; is that cor¬ 
rect? 

A. Down through the bushes to the railroad track. (J. A. 
5). 

# # # • • 

A. Then he threw me down on the ground and told me I 
better not holler. If you do, he would kill me, and then he 
had his sex affair. 

Q. What did he do after he said that? 

A. He pulled my clothes up and did what he wanted to do 
to me. 

• • * • • 

A. He pulled my clothes up, pulled my panties aside and 
went on and had his sex intercourse with me. 

Q. He put his privates into your body? 

A. Yes, sir. 

Q. And into your vagina; is that correct? 

A. Yes, sir. 

Q. Then what happened? 

A. Then, when he was through, he said, “I should kill you, 
but I am not going to kill you, because I know you are going 
to tell the police on me,” and I pleaded to him and told him 
no, I wouldn’t tell the police if he let me go back home. 

And he said, “Well, you go ahead.” 

Then he walked down the railroad track and I come on out 
and walked as far as Park Hoad. There I saw a scout car, 
a motorcycle officer, and I told him just what had happened 
to me, and he called the scout car. They took me to the 
Women’s Bureau, then from the Women’s Bureau to the 
hospital, and that is where they examined me and painted 
mv legs and things -where the bruises were. (J. A. 5). 

Q. Now, what about your legs; were they bruised? 

A. Yes, sir. They were all scarred up. The doctors out 
there painted them. 

Q. And you were taken to the precinct, were you ? 

A. Yes, sir. I was taken to the Women’s Bureau. No. 
3 Precinct took me to the Women’s Bureau. 
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Q. Was this against your will? 

A. Yes, sir. 

Q. And by force and violence; is that the reason that you 
submitted? 

A. Yes sir. (J. A. 6). 




Then, upon cross-examination, Mrs. Woodley testified as 
follows: 

Q. Were any of your clothes torn, Mrs. Woodley? 

A. I don’t remember whether they were torn. I know 
they were kind of pulled; my dress was pulled quite a bit 
through the briars, but I don’t remember whether they were 
torn or not. My hat was lost out there, which it was found 
the next day. 

Did you find it? 

A. The detectives found it. I went back with them. 4 

Q. Did you find it? 

A. Yes, sir. (J. A. 6). 


• # • * • 

Q. Do you know the defendant Henry Walker? 

A. No, I don’t, other than now I know him, but I didn’t 
before. 

Q. Prior to the date of this offense, alleged offense, had 
you ever seen him before? 

A. No, I never remember seeing him. (J. A. 6). 

# * # # * 

Q. To the best of your knowledge, while you were living 
with Riley Woodley, did he gamble? 5 

4 Mrs. Woodley testified that she did not know the names of the 

detectives who were with her, but that one of them was in the 

courthouse on the day of the trial (J.A. 12). Sec the testimony 
of Sergeant Karle T. Howe f.f. 

•'The trial court refused, upon objection of the Government, to 
permit defense counsel to introduce the so-called criminal record of 
Mrs. Woodley. Such alleged record included seven forfeitures for 
disorderly conduct from 1946 to 1952 and the court said that there 
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A. Yes, he did. 

• * • • • 

Q. Well, now, how do yon know he gambled when you 
hadn’t seen him gamble? 


The Witxess: Because like he would stay away from 
home late at night, he would come back home and he would 
tell me that is where he had been, gambling. 

Q. To the best of your knowledge, had Riley Woodley ever 
been involved in any fights? 

A. Oh, yes. 

Q. What was the defendant wearing when he came to your 
home in November of 1944? 

A. A kind of dark brown suit. 

Q. Did he have an overcoat on? 

A. Yes, he did. 

Q. Did he have a hat on? 

A. Yes, sir. 

Q. What else was he wearing? 

A. I think he had on a white shirt, but I don’t remember 
what color tie he had on. (J. A. 7). 

• • • • • 

Q. Where were you in the house when Henry Walker, the 
defendant in this case, knocked on the door? 

A. Upstairs in the front room. That was my room. 

Q. Did you hear him ask for you or anyone? 

A. No, I didn’t. She came to the steps and called me. 

Q. Did the defendant give you his name when he first 
spoke to you? 

A. No, he did not. 

Q. And you had never seen him before? 

A. No, I had not. 

Q. What were you wearing, your entire wearing apparel, 
when you left your home? 

was no indication of what the disorderly conduct was except the 
last one, which had the word (gaming) next to it. (J.A. 14). 
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A. I had on a gray dress and a gray coat and hat and low 
heel shoes, I know; I don’t know just what kind, but they 
were low heel shoes. That is all. 

i 

Q. Did you have your gray dress and coat on when you 
came downstairs the first time? 

A. I had the dress on but I didn’t have my coat on. 

Q. When did you put your coat on? 

A. After he told me what he wanted with me, I told him to 
wait, I will go get my coat and hat. 

Q. Did you tell the Government attorney here that you 
told the defendant to wait until you will get your hat? 

A. And coat. (J. A. 8). 

• * * • # 

Q. How long did it take you to get your hat and coat after 
you first spoke to the defendant? 

A. Not long at all, because I was excited. I just run and 
grabbed my coat and hat and come right back downstairs. 

Q. When were you first able to identify the items of 
clothing that the defendant had on and the color of the suit 
that he had on; when were you first able to do that? 

A. Well, when I come down to the door, I noticed his 
clothes. 

Q. Where is the nearest street car stop to your then 
home? 

A. Just about not quite half a block. 

• * • • # 

Q. Did you have any conversation with the defendant 
while riding down Georgia Avenue to Florida Avenue? 

A. Yes, I did. I was explaining to him about my husband, 
concerning my husband, how I had tried to stop him from 
gambling and fighting all the time. 

Q. Did the defendant say anything to you? 

A. Other than he thought he was a nice boy, a little 
quick tempered. (J. A. 8). 

* # # * • 


i 
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Q. Mrs. Woodley, when yon say no other than concerning 
him, would you tell me exactly what the defendant did say 
to you while you were riding on the street car down to 
Seventh and Florida Avenue? 

You have indicated that you discussed with the defendant 
how you had tried to stop your husband from gambling and 
fighting. 

Now I am asking you, what did the defendant say to you? 

A. Well, he told me just where—not just where we had to 
go. He said that he knew where he had Riley at was safe 
for him until we got to him, and it wouldn’t take us very long 
to get over there. 

Q. So, I take it, that is just about all he said? 

A. All I can remember. 

Q. All you can remember. 

Now, what, if anything, did the defendant say to you after 
you got on the next street car that you testified you got onto? 

A. I don’t remember anything he said on the other street 
car. 

Q. Who paid the street car fare? 

A. I think he paid it. I am sure I said I had my fare, 
hut he paid the street car fare. 

Q. What street car did you catch at 7th and Florida 
Avenue? 

A. I don’t remember the name of the street car. There 
are only two that go out that way, that is, the Navy Yard and 
another one; I don’t remember. 

Q. After you first transferred at Seventh and Florida 
Avenue—that is Northwest, I take it? 

A. Yes, sir. 

Q. Did you ever transfer again? 

A. Not as I can remember. 

Q. Mrs. Woodley, are you familiar with the neighborhood 
where this assault is alleged to have taken place? 

A. No, I am not. 

Q. Had you ever been out there before ? 

A. No, sir, I hadn’t. (J. A. 9-10). 

• • • • • 
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Q. To the best of your recollection, Mrs. Woodley, can 
you tell the jury over what streets here in the District of 
Columbia that you rode, if you know? 

A. Other than Florida Avenue, I could not tell you. 

Q. Now, Florida Avenue runs east and west. Did you 
ride east on Florida Avenue or west on Florida Avenue? 

A. Well, it must have been west. We went that way 
(indicating). 

Q. In what direction, so that we both can understand each 
other, what was the next nearest street to which you rode 
on Florida Avenue? 

A. Well, Sixth Street. 

Q. Then the next was Fifth and on down Florida Avenue? 

A. Yes, sir. 

Q. Did you have any discussion with the defendant after 
you transferred there on Florida Avenue? 

• * • # * 


A. Not as far as I can remember. We didn’t discuss 
anything. We just got off the street car and walked. 

Q. Did you sit together on the street car? 

A. Yes, we did. 

# * * * # 

Q. For the entire ride? 

A. Yes, sir. 

Q. So, after you transferred at Seventh and Florida, you 
had no discussion whatsoever? 

A. No, sir, not as I can remember. 

• * # * * 

Q. Mrs. Woodley, where did you get off of the street car? 
A. In front of Cathedral Home. (J. A. 10-11). 

***** 

Q. Had you been out there previously? 

A. No. I had to go back; that is how I seen. 

Q. Well, now, you can identify the place by virtue of the 
fact that you went back out there? 
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A. Yes, sir. 

Q. Did you go back out there in the night or day? 

A. Daytime. 

Q. How did you know when you went back out there that 
that was the same place where you had been to that night? 

A. Because I memorized a lot of little things that would 
make me know just where to go back. 

Q. What were some of those little things? 

A. Well, I remember the bridge just before we turned 
down where he raped me at. There was a bridge going 
across, and I remembered that, and then I remembered some 
lights where the train comes through, and there might be a 
signal light. I remember those. 

Q. Did you go out there on this particular occasion with 
the two detectives in a car or on the street car? 

A. In a car. 

Q. Where did this trip with the detectives originate; 
where did you start the trip? 

* # # # # 


A. 707 Lamont Street, where I was living at. 

Q. And was this the very next day? 

A. Yes, sir. 

Q. Do you remember on this particular occasion the 
streets that you went through or your particular route on 
the way out to this scene? 

A. No, I don’t. All I remember, when I got to Park Hoad 
I could show them just where to go, just which way to go 
then, but other than that I don’t remember which streets we 
come out to get to Park Road. (J.A. 11-12.) 

# # # * # 

Q. Did you look to see the car stop where you got off the 
street car? 

m # ♦ # # 

A. No, I didn’t. 

Q. So, as a practical matter, then, you don’t know where 
you got off the street car? 
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The Witness: I know from getting off the street car, be¬ 
cause it is the only stop before you get to that bridge. That 
is the only car stop there. 

Q. When you went out there on this particular occasion, 
this particular day I am speaking of now, Mrs. Woodley, to 
review the scene, as I take it, were you by yourself? 

# * # * * 

A. No, sir, I was not. 

Q. Who was with you? 

A. Two detectives. (J.A. 12.) 

***** 

Q. Ary question is, are you familiar with the way to get 
to this particular scene where this alleged rape occurred 
from Park Road, Northwest? 

A. Yes, I was, because I walked all the way back to Park 
Place, and that is how I memorized it. 

Q. After you got off the street car, that is, in connection 
with your alleged ride here with the defendant, which way 
did you sav vou turned? 

A. We walked up almost to this bridge and then we turned 
to the left, going down—it is like a hill, but it was more of, 
you know, a street. It wasn’t a road, dirt or anything. It 
was a street, but it was going down. 

Q. Did you ever walk on any railroad tracks? 

A. No, I never got on the railroad tracks. 

Q. Haven’t you previously made the statement that you 
all walked down on the railroad tracks? 

A. No, I didn’t. I said, when he turned me loose, he 
walked down the railroad tracks. 

Q. How far were you from the railroad tracks? 

A. We were right beside them. (J.A. 13.) 

***** 

Q. Isn’t it a fact that you knew this defendant prior to 
the time he came to your home in November of ’44? 

; 

***** 
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A. No, I didn’t know him. 

Q. And isn’t it a fact that you had seen him before? 

A. No, I did not see him before. (J.A. 13.) 

# # # # # 

Q. Now, Mrs. Woodley, to the best of your knowledge, how 
long did it take you to ride from Lamont Street and Georgia 
Avenue to the end of the street car ride? 

A. I would sav about twenty minutes to a half hour. 

Q. And how long did this particular episode take place 
after you got off the street car? 

A. I don’t know just how long. 

Q. Do you have any idea ? 

A. No, I don’t even have an idea. 

Q. Do you have any idea how long it took you to walk 
back to- 

A. No, I don’t. 

Q. Did you have a pocketbook with you on that occasion, 
Mrs. Woodley? 

A. No, I did not. 

Q. I believe you testified, did you not, that you had suffi¬ 
cient money to pay your street car fare? 

A. Yes, I did. 

Q. Did you have that money with you after this alleged 
rape? 

A. No, sir, I didn’t. 

Q. And why do you say that, Mrs. Woodley? 

A. It evidently fell out of my coat pocket. There is where 
I had it, in my coat pocket. 

Q. Did you look for it? 

A. Not that night. When we went back out there, I looked 
around. I didn’t see any money. 

Q. Well, now, when did you first look for your money? 

A. When I got out going back, going toward home, back 
to Park Place, I run my hand in my pocket to see if I had 
any money in there, and there wasn’t any in there. 

Q. What kind of weather was it, Mrs. Woodley? 

A. It was cold. 
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Q. Did the defendant strike you on any occasion that 
particular night? 

A. I don’t say lie struck me, but he was wrestling with me 
pretty hard. I don’t remember any real hard blows or 
anything, but he was wrestling, holding me. 

Q. And you wrestled back with him? 

A. Yes, I did. 

The Court : Let me ask you one thing I want to be clear 
on. Did I hear you testify you were wearing both a coat and 
a hat? 

The Witness: Yes, sir. 

The Court : When you left the scene, as you described, did 
vou have both those articles? 

The Witness: I didn’t have my hat. 

The Court: What kind of a hat was it? 

The Witness : A little gray hat. 

The Court: Did you ever see the hat again? 

The Witness: Yes, sir. When we went back the next day, 
we found it? 

The Court: Where was it when you saw it then? 

The Witness : Up on the side of the street road, laying up 
there where we had first started. 

The Court: Was anybody with you at the time? 

The Witness: The detectives were. (J.A. 14-15.) 

Karle T. TIoice, a Detective Sergeant of the Metropolitan 
Police Department, testified that on November 28, 1944 he 
was assigned to the Sex Squad and that on such date he saw 
Della Woodley at about 10:50 p. m. at the 10th Precinct, 
Sherman Avenue and Park Road (J. A. 16). Mrs. Woodley 
had on a black coat on the back of which were several mud 
stains and a number of twigs (J. A. 17). She made a com¬ 
plaint, whereupon Sergeant Howe called Miss Brownlow at 
the Woman’s Bureau and directed her to report to the 10th 
Precinct and to transport Mrs. Woodley to Gallinger Hospi¬ 
tal for a pelvic examination (J. A. 18). He stated that 
Kathryn Brownlow was then a police officer but that she 
separated from the service about seven years ago (J. A. 20), 
and that although he has attempted to locate her, he has been 
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unable to find her (J. A. 21). However, he testified that 
Miss Brownlow took Mrs. Woodley to the hospital on the 
night in question (J. A. 23). 

Shortly after noon on the following day, Sergeant Howe, 
together with Sergeant Robert Kirby,® accompanied Mrs. 
Woodley to the place she had described. It was located 
approximately five hundred yards north of a bridge of a 
railroad track adjacent to the Catholic University grounds 
(J. A. 18). 

The location in question was situated about fifty feet from 
the railroad tracks and was “considcrablv disturbed” (J. A. 
21-22). It was about twenty feet from a paved road, then 
called Brookland Avenue, which runs parallel with the rail¬ 
road tracks, so that it was between the road and the tracks. 7 
Although there was a strip of low, knee-high brush and 
grass in area, the location could be seen from the paved 
road. The nearest house was about an eighth of a mile 
away. (J. A. 22-23). At the location, the officer found a 
woman’s hat (J. A. 21). 8 

At the conclusion of the Government’s case, appellant 
made a motion for judgment of acquittal based on the con¬ 
tention that there was insufficient evidence upon which to 
send the case to the jury (J. A. 23-25). The motion was 
denied (J. A. 25-27). Thereupon, the following colloquy 
ensued (J. A. 27-28): 

(At the bench:) 

6 Officer Howe testified that Robert G. Kirby separated from the 
police service approximatclv two years prior the time of the trial 
(JA. 20). 

7 It is to be noted that Mrs. Woodley testified that she did not 
walk on the tracks on the night in issue; but that appellant walked 
down the tracks after the offense had been committed (J.A. 13). 

• s The trial court excluded any statements to Officer Howe at the 
time the complaint was made, holding that such statements were 
not part of the res gestae f.T.A. 17). 

In addition, the trial court, after a preliminary hearing out of 
the presence of the jury, suppressed the oral statement which appel¬ 
lant had made to Officer Howe in 19o3. The court ruled that the 
officer had failed to advise appellant that whatever he said could 
be used against him (J.A. 18-20). 
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Mr. Parks : Your Honor, you will no doubt recall that I 
asked your patience in this case by virtue of the fact that we 
have interviewed this defendant and he has a criminal 
record, a substantial one. We have advised him against 
taking the stand. He wants to do it himself. But Mr. Tin- 
ney and 1 would request of this Court that you allow us to 
put him on the stand out of the presence of the jury and 
advise him of his constitutional rights against taking the 
stand, that he doesn’t have to take the stand unless he de¬ 
sires, and that we are advising him against it; further, that 
his failure to take the stand cannot be commented on one 
way or the other. 

The Court: I gather you have told him all of that? 

M r. Parks : I told him, but vou know these follows—some- 
times they will get down in jail and start practicing law. 

The Court: But in the interest of justice, with the jury 
absent, I don’t mind telling him from the bench that he 
doesn’t have to take the stand; the fact that he does have 
a record, and a bad one—he has been arrested ten times- 

Mr. Parks: We know that. 

The Court: —convicted four and pardoned once. 

Mr. Parks: Of course, Your Honor can see we don’t 
want to- 

The Court: He has been convicted twice of assault with 
intent to kill and, at the same time, assault with intent to 
rape. There is just merely an indication of a conviction, 
and he lias got .‘1 to 7 years on that. That is the most I can 
do. 1 don’t see that T can put him on the stand or put him 
under any compulsion. 

(In open court:) 

The Court : Mr. Walker, you are the defendant at the bar 
and these two very fine attorneys have been appointed in 
your defense. I have a feeling that this Court appointed 
both of them. There are able men. They have had a lot of 
experience. No, I see that Judge Laws appointed the at¬ 
torneys. They have had a lot of experience. 

Now, they have advised me that, in turn, they have in- 
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structed you that you can either go on the witness stand as a 
witness in your own behalf or you can stay off the stand. 
You are fullv aware that vou have a bad criminal record. 

•» V 

You have been ten times charged with rape. You have been 
convicted four times. You got 20 years one time and you 
were pardoned. You got a conviction in May, 1935, of 
larceny, six months. You have served five years for rape. 
You have served a year and six months for rape. 

You have also been convicted of assault and battery and 
aggravated assault, apparently assault with intent to kill, 
and you got 3M> years to 7 on that. 

Now if you take the stand, those convictions can be 
brought out in evidence against vou to affect vour credibility 
as a witness. 

Now thev have advised vou, as thev told me, advised vou 
carefully. You don’t have to go on the stand. You have 
been examined by tvro psychiatrists within less than 30 days; 
and they say you are of sound mind. 

Now this is an old trial court that is talking to you, an old 
trial lawyer. I spent 25 years trying cases, criminal cases, 
too. Now I am advising vou you don’t have to go on the 
stand, but if you do, this record of yours will undoubtedly 
be brought out and it may affect the weight that the jury 
is going to give your testimony. 

Now, vou can either stav off the stand—the instruction 
of the law is that by virtue of staying off the stand, no infer¬ 
ence is to be drawn, no belief, no speculation, that you have 
a criminal record or anything of the sort, but that the Gov¬ 
ernment has got to prove you guilty and prove it beyond a 
reasonable doubt. 

Do you understand what the Court is talking about? 

Defendant Walker: Yes, sir. 

The Court : Do you want to go on the stand or stay off the 
stand? 

Defendant Walker: On the stand. 

The Court: You want to go on the stand despite what the 
Court has told you and despite the advice the lawyers have 
given you ? 

Defendant Walker : Yes, sir. 
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The Court : All right, bring the jury back. 

Appellant then took the stand in his own defense. He 
testified on direct examination as follows (J. A. 29): 

Q. Mr. Walker, thinking back to November 28, 1944, were 
you in the District of Columbia on that date? 

A. Let me tell my story, then I will answer your ques¬ 
tions. 

***** 

Q. You go ahead and proceed and tell your story in your 
own w r ay, then. 

• * • * • 

A. Judge, Your Honor, and ladies and gentlemen of the 
jury, I was arrested in Pennsylvania, Philadelphia, Penn¬ 
sylvania, the 25th day of June, and I was rem'oved to Wash¬ 
ington, D. C. on the 29th day of July, 1953, because a com¬ 
plaint had been made against me by one Della Woodley, No¬ 
vember 28,1944. Therefore, Della Woodley is my complain¬ 
ing witness, and if I am to go on trial this morning, accord¬ 
ing to the Ninth Amendment to the Constitution, she should 
be here to make her complaints before the Judge and the 
jury of this court. 

Della Woodley, my complainant, died August 12, 1953. 
Therefore, there is no complaining witness to appear before 
this Court to make any complaints against me however. 
And is it a lawful thing, Your Honor, to put a man on trial 
for his life four months and four days after the death of the 
complaining witness, to have gathered a group of people to¬ 
gether to take this stand to tell the Court what somebodv 
told them about me and what they believe about me without 
any facts, however, from Della Woodley? 

I know her as well as I know myself. I know her when I 
see her. This woman that taken this stand was not Della 
Woodley. I know” her. I went with (her) a long time, and 
this woman is not Della Woodley. Della Woodley, mv pros¬ 
ecutor, is dead. That is all I got to say (Parentheses added). 

The Court: Wait just a minute, Mr. Walker. 

Mr. Walker, be seated, please. 

• * # * * 
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Upon cross-examination, appellant testified, in pertinent 
part, as follows (J. A. 30-33): 

Q. Are you the same Henry Walker who in the year 1926 
was convicted in Tennessee for rape? 

A. Your Honor, I am prosecuted by Della Woodley. 
When she makes her statement in this court, before this 
court, against me, then I am willing to tell something con¬ 
cerning me and Della Woodley and not before. 

Q. Would you kindly answer the question? 

A. No, I wouldn’t. I will not. 

The Court: I believe there is a notation after that con¬ 
viction that shows a pardon. The Court instructs you that 
that is not a conviction. 

Ladies and gentlemen of the jury, you will pay no atten¬ 
tion to that question, and take it from your minds. 

By Mr. Doyle : 

Q. Are you the same Henry Walker who in 1941 was con¬ 
victed of rape and robbery in the State of Virginia? 

(No response.) 

The Court: Are you the same person, Mr. Walker? 

The Witness: When my prosecutor makes a statement 
against me here, then I am going to trial. I am not on trial. 

The Court: Did you serve time down in Virginia, Rich¬ 
mond, Virginia, at that time? 

(No response.) 

The Court : Did you serve time down there under a charge 
of five years? 

(No response.) 

The Court: Do you understand the question? 

The Witness: My complainant is Della Woodley. When 
she takes this stand and makes her complaint against me, 
then I know I am on trial. I am not on trial. 

The Court: Now this gentleman represents the Govern¬ 
ment of the United States and he is asking you if you are the 
same Henry Walker who was convicted at Richmond, Vir- 
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ginia, on a charge of rape, January 20, 1936, and were sen¬ 
tenced to serve five years. 

The Witness: If I was being tried by that, then I would 
answer that question. 

#■ # # # # 

By Mr. Doyle : 

Q. The next question is, are you the same Henry Walker 
who in the year 1946 was convicted in the State of Pennsyl¬ 
vania of aggravated assault and battery? 

(No response.) 

Q. Would you answer the question, please? 

(Witness shakes his head in the negative.) 

The Court : Which is your answer, that you will not an¬ 
swer the question or you were not convicted? 

The Witness: I thought I was being prosecuted by one 
Della Woodley. I know her as well as I know myself. That 
woman you all put up here, that ain’t no Della Woodley. I 
know her. 

The Court: IIow about this conviction that the District 
Attorney asked vou about? 

The Witness: Well, that there teas something or other 
that somebody else had me in the court room for. 1 am not 
being tried for that. (Emphasis added.) 

The Court: Your next question Mr. Doyle. 

By Mr. Doyle : 

Q. Are you the same Henry Walker who in 1935 was con¬ 
victed in North Carolina of larceny? 

(No response.) 

Q. Do you refuse to answer that as well, sir? 

(Witness nods in the affirmative.) 

Q. Now I call your attention to the 28th day of November, 
1944, and ask you where you were working at that time? 
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A. Well, when they taken a warrant out for me, if there 
was any taken out—takes her stand and makes the complaint 
before the Court, then I think I should try to protect myself, 
but not until then, you see. 

Q. Did you know Riley Woodley? 

(No response.) 

Q. Did you work with Riley Woodley? 

(No response.) 

Q. Did you w’ork with him in Alexandria, Virginia? 

(No response.) 

The Court: Did you hear the prosecutor, Mr. Walker? 

The Witness: I am not going to answer it. 

# ♦ # # # 


By Mr. Doyle : 

Q. Did you know the young lady who took the stand here 
today, Della Woodley? 

A. It wasn’t Della Woodley that I know. 

Q. Did you know Della Woodley? 

A. I did, yes, sir. She is dead and buried now\ 

Q. 'Where did she live when you knew her? 

A. She lived here in Washington. 

Q. When was that that you knew her? 

A. When she gets on the stand and tell you what hap¬ 
pened— 

Q. Did you know her in 1944? 

A. —then I will answer your questions. 

Q. Did you know her in 1944? 

A. She haven’t made any complaints before this Court 
against me. Why should I get up here and testify against 
myself? 

Q. Did you know her in November of 1944, the Della 
Woodley you are talking about? 

Did you take her out riding by Catholic University? 

A. Why don’t vou ask her? What are vou asking me for? 
She is the prosecutor. She is supposed to be prosecuting me. 
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Q. Isn’t it a fact- 

A. If you are going to dig her out of the ground and bring 
her back here- 

• * * * « 

By Mr. Doyle: 

Q. Isn’t it a fact that you took her down near a railroad 
line? 

(No response.) 

The Court : Wait a minute. Question by question, please. 

Now, what is your answer to that? 

(Witness shakes head in negative.) 

The Court: Your answer is no, you didn’t take her? 

The Witness: I ain’t saying nothing. I ain’t going to 
say nothing in no shape, form or fashion. 

By Mr. Doyle: 

Q. Isn’t it a fact that you then seized her by the throat? 

Will you answer that question, sir? 

May the record then show that he is silent upon that ques¬ 
tion? 

***** 

The Witness: That is not Della Woodley. 

The Court: This girl that you saw, did you take her 
there? 

The Witness: I have never seen her before until she got 
on the stand. This is the first time in my life. 

The Court : Would the Court be correct that you say you 
did not take her? 

The Witness : I don’t know her. 

The Court: Then did you force her to have intercourse 
with you ? 

The Witness: I never seen her before. 

***** 
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By Mr. Doyle: 

Q. On the 28th of November, where -were you working, 
November 28, 1944; where were you working? 

(No response.) 

Q. On November 28, 1944, did you knowr Riley Woodley? 

The Court: Did you want to answer the question, Mr. 
Walker? 

(Witness shakes his head in the negative.) 

The Court: Let the record show that the defendant stood 
silent. 

• • • # ♦ 

And, on redirect examination, appellant stated as follows 
(J.A. 33-34): 

Q. To the best of your knowledge, did this Della Woodley 
of which you speak die in the District of Columbia? 

A. That is right. 

Q. And what was the date of her death, to the best of your 
knowledge ? 

A. To the best of my knowledge, I am telling vou the date 
she died—I know that she died on the 12th day of August. 
1 told you about it the first day I saw you, the 12th day of 
August, the first time you was appointed to me and 1 met you 
on the 14th day, which was the second day after her death. 
1 told you, I says, the girl is dead. I told you that. (Em¬ 
phasis added.) 

Q. And that was 1953? 

A. That is right; August past, the 14th day, I told you 
about it. 

• • • • # 

Thereafter, the following colloquy at the bench transpired 
(J.A. 34): 

Mr. Park: Your Honor, by virtue of that statement and 
the nature of this case, I ask leave of Court to bring the 
records from the vital statistics to see if they show’ a death 
of Della Woodley in the District of Columbia, 

• • • • • 
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Mr. Doyle : Excuse me, if I might make an inquiry. As I 
understood the witness, he had advised counsel of this 
matter some long time ago. I believe that would be a delay. 

The Court : Mr. Parks or Mr. Tinney would undoubtedly 
have got it if he had. You will have a chance to check it. 
Of course, it can be checked rather quickly across the street. 
I will give you time to go, and if you want further time, I 
will put the case over until the morning. 

Mr. Doyle: Of course, I have no objection. 

# # ♦ # # 


Mr. Tinney: At this time, we should be able to make that 
call right from here and they should be able to tell us, if the 
Government is willing to be bound by it. 

The Court: You can make it cither in the District At¬ 
torney’s presence or make it in your own privacy, but make 
the contact. I am going to take a recess. 

Mr. Tinney : He told us he was going to surprise us, Your 
Honor. That is what he told me. He said he was going to 
surprise us. (Emphasis added.) 


Following a recess, the prosecuting attorney reported 
that he had been informed by Mr. Lucchesi of the Bureau 
of Vital Statistics that the files contained no death of a 
Della Woodley in the District of Columbia from January, 
1052 until the time of the trial (J.A. 35). On the following 
morning, Mrs. Kathryn Brownlow Dent testified that her 
maiden name was Kathryn Brownlow prior to her marriage 
in 1944. In 1944, Mrs. Dent was a police woman and she left 
the police department in the spring of 1945 (J.A. 35-36). 
She testified that, it has been called to her attention that she 
took a statement from one Della Woodley on November 28, 
1944: but she could recall none of the particulars of the 
situation (J.A. 36). She could not recognize appellant nor 
Della Woodley (J.A. 37-38). She testified that yhen the 
statement was read to her prior to the trial she had recog¬ 
nized it as a statement which she had taken from the word¬ 
ing. She recognized that the complaint had been made and 
that she took the statement. She recalled going to No. 10 
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Precinct because the woman’s bureau did not get very many 
calls from that precinct and it was one of the few times that 
she had been there; but she could not recall the time of the 
incident. She stated that they always took the complainant 
to Gallinger Hospital for an examination; but she had no 
recollection of going there with the complainant in the 
instant case (J.A. 38-39). 

Peter Giancoli, the Assistant Director of the Bureau of 
Vital Statistics of the District of Columbia Health Depart¬ 
ment, testified that, in response to a telephone call from the 
United States Attorney’s office, he checked his files from the 
date January, 1952 to the present date to determine whether 
or not there was an entry of death contained in such files 
concerning one Della Wood lev. He testified that there was 
no such entry in the files. He stated that if the name “Della 
R. Woodley” had been in the files, it would have been 
located during the search (J.A. 39-40). 9 

Thereafter, the trial court (Kirkland, J.) instructed the 
jury as follows (J.A. 40-46): 

Ladies and gentlemen of the jury, the indictment which 
will go with you for your consideration in this case is short, 
and the Court will read it in its entirety: 

“The Grand Jurors of the United States of America, 
in and for the District of Columbia foresaid, upon their 
oath, do present: 

“That one Henry Walker, on, to wit, the twentv- 
eighth day of November, 1944, and at the District of 
Columbia aforesaid, with force and arms, in and upon 
one Della R. Woodley, then and there being, feloniously 
and wilfully did make an assault upon her the said 
Della R. Woodlev, then and there forciblv and against 
her will feloniously and wulfully did ravish and car¬ 
nally know, and other wrongs and injuries to the said 
Della R. Woodley then and there did, to the great dam¬ 
age of the said Della R. Woodley; against the form of 

9 It is to be noted that appellant did not renew his motion for 
judgment of acquittal. 
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the statute in such case made and provided, and against 
the peace and government of the United States.” 

That particular indictment is predicated upon the statute 
of Congress, which defines the charge of rape, and the 
Court will quote those portions which apply here, namely: 

“Whoever has carnal knowledge of a female forcibly 
and against her will shall suffer the punishment pro¬ 
vided, provided that in any case of rape the jury may 
add to their verdict, if it be guilty, the words, with the 
death penalty, in which case the punishment shall be 
death by electrocution, provided further, that if the 
jury fail to agree as to the punishment, the verdict 
shall be received and the punishment provided shall 
be imposed.” 

I have summarized that because I want you to have both 
the form of the indictment and the statute on which it is 
predicated. 

Now, before T get into the general discussion of all gen¬ 
eral law that applies in all criminal cases, so that you will 
be advised of what the various words in the indictment 
mean, the word “feloniously” means with an evil intent 
or a criminal intent, and the word “wilfully” means that 
it is intentionally done, the product of the will as against 
being carelessly or accidentally or inadvertently done. 

The expression “with force and arms” means that there 
is an offer with force to do a corporal or bodily hurt and 
the words “ravish and carnally know” are—first of all, 
the words “carnal knowledge” are synonymous. It means 
the same thing as sexual intercourse. Ravish is a word 
that defines an act where that is accomplished bv force 
and against the wall or by putting in fear. 

Now% accordingly, I v’ant to move over, after giving those 
general definitions of words that appear in the indictment, 
to general instructions. 

The indictment to which the Court has referred is the 
formal accusation of crime against a defendant. The al¬ 
legations therein are in no sense evidence or poof against 
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the defendant. No inference or presumption is to be drawn 
by the jury on the guilt of this defendant by the mere fact 
that the grand jury has returned an indictment. But the 
indictment merely forms the charge brought, the specific 
charge, to guide the Court and the jury and the parties 
concerned. 

The law in the first instance presumes the defendant to 
he not guilty of the offense icith which he stands charged. 
The presumption of innocence means it is a presumption 
of the laic that the defendant did not commit the offense of 
rape. This presumption should continue and prevail in 
the minds of the jury in stick a way as to cause you to 
find him not guilty unless from all the evidence in the case 
the jury are convinced beyond a reasonable doubt that the 
defendant did commit the offense of rape. 

The burden of proof is upon the prosecution or the 
Government of the United States to establish the guilt of the 
accused beyond a reasonable doubt. That burden contin¬ 
ues from the beginning to the end of the case and applies to 
every element necessary to constitute the crime. 

A reasonable doubt means such a doubt as will leave the 
juror’s mind after a candid and impartial investigation of 
all the evidence so undecided that he is unable to say he 
has an abiding conviction of the defendant’s guilt or such 
a doubt as in the graver and more important transactions 
of life would cause a reasonable and prudent man to hesi¬ 
tate and pause. If the evidence fails to come up to this 
standard, it is such as to warrant such a doubt. If you have 
such a reasonable doubt, the law says the defendant shall 
have the benefit thereof. The words “reasonable doubt” 
must be given their usual or ordinary meaning. The doubt 
must not be trivial or whimsical or based on groundless 
conjecture, but it must be one that arises out of the evidence 
or from the lack of evidence and one that appears to you 
to be reasonable in the case. 

This does not mean the Government is required to prove 
its case beyond all doubt or to prove it to the extent of a 
physical law that an object unsupported will fall to the 
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ground, or a law of mathematics that two and two will 
equal four. But the burden is they must convince you, 
and convince you beyond a reasonable doubt. 

If you can reconcile the evidence with any reasonable 
hypothesis consistent with the innocence of the defendant, 
you should do so. 

You are the sole judges of the credibility of the witnesses 
who have appeared before you. You should accord to the 
individual witnesses and the testimony given by them that 
degree of credit and effect which is your honest judgment 
you think they ought to have, taking into consideration in 
so far as you are able so to do from the manner and ap¬ 
pearance of the witness upon the stand, whether it be 
frankly and honestly given, the apparent intelligence or 
lack of intelligence of the witness, his or her opportunity 
and ability to observe the facts that transpired within his 
or her presence and his or her capacity to remember what 
at prior times he or she has observed. 

You should also consider his or her ability to express 
accurately and communicate to you through the medium 
of words that which passed within his or her observation. 
You should also consider what, if any, interest a witness 
has, and that applies to all witnesses who have taken the 
stand throughout the trial, has in the outcome of the case 
and whether on that account he or she had colored in any 
way the facts related to his or her testimony. 

You should also consider whether or not there be mani¬ 
fested by any particular witness any bias, prejudice or feel¬ 
ing for or against and, if so, whether or not that colored his 
or her testimony one way or the other. 

Tf you believe that a witness has knowingly and wilfully 
testified falselv as to any fact or facts material to the issue 
on trial, you may reject all or any part of the testimony 
of such witness. That rule of law, however, does not pre¬ 
vent you from giving weight to such parts of the testimony 
of such a witness as you may find to be trustworthy and 
reliable. Thus, you may find parts of the testimony to be 
supported and corroborated by other evidence in the case 
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which you may believe to be true and this, even though you 
find other parts of such testimony to be untrue. 

Where a witness has a direct personal interest in the 
result of the case, the temptation is strong to color, to per¬ 
vert or to withhold the facts. The deep personal interest 
which the witness may have in the result of the case should 
be considered by the jury in weighing the evidence and 
determining how far or to what extent, if at all, it is worthy 
of credit. 

Now in this particular case the defendant has taken the 
stand in his own behalf and he has testified to having a 
prior criminal record.. If the Court should refer to the 
testimony in any wise, you are to understand that the Court 
is the sole judge of what the law of the case is and you are 
the sole judge of the facts, or what the testimony was. 
If your recollection differs from the Court’s, you will un¬ 
derstand that your recollection controls. The Court’s recol¬ 
lection is that he was confronted with a record which showed 
convictions of the crimes of rape, and also of assault, as¬ 
sault with intent to kill, as the Court recalls. 

Now that particular testimony was drawn to his atten¬ 
tion for one specific purpose. You are not to indulge in any 
inference or any presumption that there is any relation be¬ 
tween what he may have been or may not have been convicted 
of before, and you are not to indulge any presumption 
against him. It is merely that he, as any other witness, 
when he takes the stand, may have his credibility or the cre¬ 
dence or the weight of his testimony attacked by the alleged 
possession of an alleged criminal record, in order that you, 
as you are acquainted with that fact, may pass upon the cre¬ 
dence or the weight or the credibility to which you ivill at¬ 
tach the testimony that he gave, and it is for no other 
reason. 

This type of crime is calculated to create strong prejudice 
against the accused. It is a crime that is easily brought, 
hard to defend. 

The Court instructs you that you are not to be swayed or 
influenced by any sympathy or by any feeling of pity, nor 
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are you to be swayed by any basis, prejudice or any other 
improper motive. 

Now, as the Court pointed out to you, the statute under 
which the indictment is drawn declares, “Whoever has car¬ 
nal knowledge,” and carnal knowledge, the Court instructs 
you, is synonymous with and in fact it is the legal definition 
of an act of intercourse. 

Now, so far as the act is concerned, it is not required 
that there be a completed act of intercourse. Emission 
from the defendant is not required, but what is required is 
that there be penetration, penetration however slight, if the 
penetration exists and you find it and believe it beyond a 
reasonable doubt, that is what the law deems to be the defi¬ 
nition of carnally knowing. 

Now the next requirement that you will notice from the 
statute is, “Whoever has carnal knowledge of a female 
forcibly and against her will.” Now, so far as the latter is 
concerned, forcibly and against her will means that it is 
without consent, and the terms are relative. You are in¬ 
structed that under the law, it is no longer required under 
a charge of rape that the woman resist to the uttermost, 
but resistance under the law is a relative term, depending 
upon physical health and condition of the woman, the place 
where the attack occurs and other elements which mav be 
present. The resistance must be to a point which would en¬ 
danger her safety or put her in such fear of grievious bodily 
harm as to cause her to desist from further resistance. 
Mere words of entreaty are not sufficient. Fear engendered 
by blows or threats may supply the requisite force and re¬ 
sistance. The law does not require that a woman shall do 
more than her age, strength and surrounding facts and all 
attending circumstances make it reasonable for her to do in 
order to manifest her opposition. 

As the Court says, the charge of rape is an act of sexual 
intercourse accomplished with a female where she is pre¬ 
vented from resistance by blows or threats or immediate 
bodily harm, accompanied by apparent power of execution. 

As you will notice, the elements are that there be sexual 
intercourse of a female by force and without her consent or, 
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as the statute says, forcibly and against her will by a man, 
and the ivords in the statute “against her will” mean the 
saine thing as without her consent. So that intercourse is 
required to be proved; that force was used and that the com¬ 
mission of the act without the consent or against the will of 
the woman was accomplished. 

The Court also instructs you that the law does not permit 
a conviction on a charge of carnal knowledge or rape as the 
statute provides on the basis of the testimony of the com¬ 
plaining witness alone. Corroboration of her testimony in 
the sense that there must be circumstances in proof which 
tend to support the prosecutrix’s story is required. Such 
corroboration, hoivever, need not be by eye witnesses; in fact, 
eye witnesses can hardly ever be obtained in respect to such 
an offense as is charged in the crime of rape. Corrobora¬ 
tion may consist of circumstances that corroborate the story 
of the complaining witness. In that particular case you will 
take into account all the circumstances where it occurred, 
how it occurred, the circumstances of its occurring, what 
happened there, what took place, whethe prompt or de¬ 
layed complaint was made, what was done upon the com¬ 
plaint, what ensued, and take into consideration all of the 
elements of the situation in arriving at your verdict. 

Now in this particular case there are three possible ver¬ 
dicts which vou mav return. You have the sole right as 
the jury under the statute of Congress in connection with 
the first. You may return a verdict of guilty and add to 
that expression of your verdict of guilty, “with the death 
penalty .’ 9 This is the only instance in the law of the Dis¬ 
trict of Columbia where the jury has anything whatsoever 
to do with punishment. 

Now, as the statute declares, “provided further, that if 
the jury fail to agree as to the punishment, the verdict of 
guilty shall be received,” provided, of course, there is such 
a verdict; and the Court instructs you that the second pos¬ 
sible verdict you can return is a straight verdict of guilty. 

The third verdict that vou mav return is a verdict of not 

» *> 

guilty. 

Let me recapitulate the three. 
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There are only three possible verdicts: Guilty, with the 
death penalty, guilty or not guilty. 

Now, when you retire, you will elect from among your 
number a foreman or forelady who will conduct your de¬ 
liberations for you. When you arrive at a unanimous ver¬ 
dict, in which all twelve members of the jury agree, an¬ 
nounce that by knocking at the door, and to notify the Dep¬ 
uty United States Marshal, who in turn will notify the 
Clerk. We will then assemble back in the court room, You 
will file in front of the jury box and then your verdict will 
be inquired of by the Clerk and the responses given by the 
foreman or the forelady. 

Now we have two alternate jurors, and the circumstances 
did not arrive in this case where their need became ap¬ 
parent, and before the jury itself retires, I am going to ask 
that they step from the box, and also before the jury retires, 
will counsel approach the bench? (Emphasis added). 

In response the inquiries of the court, counsel for appel¬ 
lant made the following requests (J. A. 46-47): 

Mr. Parks: If it please the Court, I have some observa¬ 
tions. One is the instruction relative to the absent wit¬ 
ness, Robert G. Kirby; (2), the elements constituting this 
crime are force, fear, fear of bodily harm. 

The Court : What about that ? 

Mr. Parks: The force, the fear and, of course the neces¬ 
sity of proof of these elements. 

***** 

Mr. Parks: I admit you went into it, but I would like it 
amplified, if it please the Court. I have no doubt about the 
fact that you went into it. 

i 

***** 

The Court: What I have in mind, especially from the 
Court’s point of view, is that I read that specifically in my 
charge. I had it in front of me, and the charge reads, “the 
resistance must be to a point which would endanger her 
safety or put her in such fear of grievous bodily harm as 
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to cause her to desist from further resistance.” I have 
already got that. 

Mr. Parks: I see that (sic.) you mean. 

The Court : I would feel, in view of having charged that, 
1 should not repeat it. If I had left it out, I would be very 
happy to give it. 

Mr. Parks : Certainly. 

With reference to the absent witness- 

The Court: You asked for that? 

Mr. Parks: Yes. 

The Court: Very well. Anything else? 

Mr. Parks: No, Your Honor. 

Mr. Doyle: The Government is content. 

* • • # # 

Thereupon, the court further instructed the jury as fol¬ 
lows (J. A. 47-48): 

Ladies and gentlemen of the jury, there is a rule of law 
that where a witness is peculiarly available to either side of 
a trial and the witness is not called, the inference or pre¬ 
sumption is that if he had been called, his testimony would 
have been adverse to that particular side. However, either 
side may call a witness. It is up to them. If the witness is 
available, either side may call him to the stand. 

Is there anything further, gentlemen? 

Mr. Parks : No, Your Honor. 

Mr. Doyle: Nothing further. 

# * # # # 

The jury returned a verdict of guilty as indicted and the 
case was referred to the Probation Officer (J. A. 1). On 
December 23, 1953, the trial court sentenced appellant to 
serve a term of imprisonment of from six to eighteen years 
(J. A. 2). From such judgment, appellant now brings this 
appeal (J. A. 3). 

statute involved 

District of Columbia Code (1951), §22-2801, provides: 

Whoever has carnal knowledge of a female forcibly and 
against her will, or carnally knows and abuses a female 
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child under sixteen years of age, shall be imprisoned for 
not more than thirty years: Provided, That in any case of 
rape the jury may add to their verdict, if it be guilty, the 
words “with the death penalty,” in which case the punish¬ 
ment shall be death by electrocution: Provided further, That 
if the jury fail to agree as to the punishment the verdict 
of guilty shall be received and the punishment shall be im¬ 
prisonment as provided in this section. 

SUMMARY OF ARGUMENT 

Appellant took the stand in his own defense after the 
trial court denied his motion for judgment of acquittal at 
the close of the Government’s case. He did not renew such 
motion at the close of the entire case. Therefore, he has 
waived any right to test the sufficiency of the evidence 
against him. Assuming arguendo, that he can raise such 
issue, the record clearly shows that the testimony of the 
prosecutrix was sufficiently corroborated. 

The trial court adequately instructed the jury as to rea¬ 
sonable doubt, the presumption of innocence and the, burden 
of proof. The court also instructed the jury that the law 
does not permit a conviction in a rape case to be sustained 
upon the sole testimony of the injured party, and that such 
testimonv must be corroborated bv the circumstances of 
the case. Such instructions -were adequate and proper. 

The trial court instructed the jury that what it had heard 
in reference to appellant’s prior criminal record was not 
to be used as a presumption of guilt in the instant case. The 
court charged the jury that it must find appellant to be 
guilty beyond a reasonable doubt on the basis of the evi¬ 
dence adduced at the trial. Such instructions were ade¬ 
quate, proper and non-prejudicial. 

ARGUMENT 

I 

The Testimony of the Prosecutrix Was Corroborated 

Appellant contends that the trial court erred by not 
granting his motion for judgment of acquittal at the close 
of the Government’s case. However, appellant, by intro- 
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ducing evidence in his own behalf, waived the right to insist 
upon his motion. Ladrey v. United States, 81 U. S. App. 
D. C. 127, 155 F. 2d 417 (1946); Hall v. United States, 83 
U. S. App. D. C. 166 at 169, 168 F. 2d 161 (1948); Lii v. 
United States, 198 F. 2d 109 (9th Cir. 1952); United States 
v. Goldstein, 168 F. 2d 666 (2nd Cir. 1948). And, after 
introducing evidence in his own behalf and then failing to 
renew the motion at the close of all the evidence, appellant 
has waived the benefit of the motion made at the close of 
the Government’s case. Therefore, the question of suffi¬ 
ciency of the evidence is not properly saved for review. 
Ansley v. United States , 135 F. 2d 207 (5th Cir. 1943); 
Mosca v. United States 174 F. 2d 448 (9th Cir. 1949). See 
also Rule 29 of the Federal Rules of Criminal Procedure, 
Title 18, U. S. C. and Battle v. United States. 92 U. S. App. 
D. C. 220, 206 F. 2d 440 at 441 (1953). Thus, appellant 
cannot now raise the issue of the sufficiency of the evidence, 
including the sufficiency of the corroborating evidence. 

Ho'wever, assuming, arguendo, that such issue can be 
considered by this Court on appeal, a study of the record 
will show that there is no error. Appellant has attempted 
to demonstrate that the testimony of Mrs. Woodley, the 
prosecutrix in the instant case, was unworthy of belief. 
In particular, he cites the following examples: 

(1) Mrs. Woodley testified that, without inquiry and 
without knowing his name, she immediately went with an 
unknown man far across the city on a half hour’s circuitous 
street car ride (Br. at p. 15). However, the jury was in a 
position to judge the comparative appearances of Mrs. 
AVoodlev and appellant. The jury also heard Mrs. Wood- 
ley state that appellant had told her that her husband was in 
trouble, was hiding from the police and was waiting for her 
(.T. A. 4). She stated that she knew that her husband was a 
gambler and had been in flights (,T. A. 7, S). 

(2) Mrs. Woodley testified that she was raped about 
twenty-five feet from a public road in knee-high bushes (Br. 
at p. 15). However, the jury heard testimony that the loca¬ 
tion in issue was adjacent to a railroad tracks, that it was 
dark and, further, that the nearest house was about an 
eighth of a mile away (J. A. 4, 22-23). 
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(3) Mrs. Woodley testified that, although she had never 
been in the neighborhood of the scene of the rape, and had 
been there at night, she was able to guide the police officers 
back to the spot by automobile on the next day (Br. p. 15). 
However, trial counsel attempted to break her testimony 
on this precise issue. In response to questions on cross- 
examination, Mrs. Woodley told the jury that she “memo¬ 
rized a lot of little things that would make me know just 
where to go back” (J. A. 12). She remembered a little 
bridge, some signal lights on the railroad and the street 
car stop in the area (J. A. 12). She told the jury that she 
was able to remember these things “ * * * because I walked 
all the way back to Park Place, and that is how I memorized 
it.” (J.A. 13.) 

(4) Mrs. Woodley testified that she found her way on 
foot nearly back to her home from this unknown and un¬ 
familiar neighborhood, which must have meant a long walk 
(Br. at p. 16). However, Mrs. Woodley told the jury that 
she did not have her pocketbook with her at the time of the 
rape (J. A. 14), and that she did not have any money 
(J. A. 15). She also told the jury that she saw a motorcycle 
officer on Park Road and she told him what happened 
(J. A. 5). The jury certainly could reasonably infer that 
a twenty year old wife who had just been raped would w T alk 
toward home, rather than wander aimlessly; and the jury 
could reasonably infer that Mrs. Woodley’s choice of a 
motorcycle policeman as being the first person to tell of 
an attack upon her person was not illogical. 

(5) No hospital records were introduced into evidence 
(Br. at p. 16). However, Officer Howe testified that Mrs. 
Woodley was taken to Gallinger Hospital for a pelvic exam¬ 
ination and Kathryn Brownlow Dent stated that it was 
always customary to take the complainants to the hospital 
(J. A. 18, 38-39). Furthermore, the law is well settled that 
the Government is under no obligation to call to the witness 
stand each and every available witness or to produce all 
available evidence. See McQuaid v. United States, 91 F. S. 
App. D. 0. 229, 198 F. 2d 987 (1952), cert, denied 344 IT. S. 
929; McGninnw United States. 89 U. S. App. D. 0. 197, 191 
F. 2d 477 (1951); Beaver v. United States, 81 U. S. App. 
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D. C. 148 at 152, 155 F. 2d 740 (1946); Morton v. United 
States , 79 U. S. App. D. C. 329 at 332, 147 F. 2d 28 (1945), 
cert, denied 324 U. S. 875; Curtis v. Rives, 75 U. S. App. 
D. C. 65 at 69, 123 F. 2d 936 (1941); and Jordon v. Bondy, 
72 App. D. C. 360 at 365, 114 F. 2d 599 (1940). 

(6) There was no testimony to corroborate the identifica¬ 
tion of appellant by Mrs. Woodley (Br. at p. 16). In this 
instance, there was a clear issue of fact because appellant 
stated categorically that he did not know the woman in the 
court room and that he had never seen her before (J. A. 
33). However, Mrs. Woodley told the jury that she had 
been with appellant for at least a half an hour on the street 
car and that they had conversed about her husband (J. A. 
14). The jury could, therefore, reasonably infer that she 
was certain in her identification of appellant. 

(7) The motorcycle officer was not called and Officer 
Howe did not testify as to the appearance of Mrs. Woodley 
(Br. at p. 16). Again, the Government was under no obli¬ 
gation to call the officer to whom the first report was made. 
However, Officer Howe told the jury that there were several 
mud stains and a number of twigs on Mrs. Woodley’s coat 
and that, as a result of her complaint, she was transported 
to Gallinger Hospital by an officer from the Woman’s 
Bureau (J. A. 17-18). The jury could draw a reasonable 
inference that the officer would have acted otherwise had 
Mrs. Woodley’s condition and complaint been patently 
frivolous. 

(8) No friends or neighbors appeared to tell of her ab¬ 
sence on the night in question or to tell of her distress or 
perturbation upon her return (Br. at p. 16). However, the 
jury heard testimony which indicated that Mrs. Woodley 
was far from her home and her neighbors at the time appel¬ 
lant raped her. She did tell a motorcycle policeman. Officer 
Howe, and Mrs. Dent. She may not have told her “friends 
and neighbors”—the jury could reasonably have inferred 
that she would not. She may have told her husband—but 
he is dead. 

(91 It was not shown that the prosecutrix had told the 
detective that she had lost her hat before it was found (Br. 
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at p. 19. Emphasis in the brief). Appellant contends that 
the finding of Mrs. Woodley’s hat at the alleged scene of 
the alleged crime could not be corroboration because she 
failed to report the loss of such hat at the time she com¬ 
plained of rape. The jury may have known, as this Court 
may perhaps judicially know, that young ladies spend con¬ 
siderable thought on matters millinery. However, it is 
submitted that they do so under more favorable circum¬ 
stances than those in which Mrs. Woodley found herself on 
November 28, 1944. The jury was told that Mrs. Woodley 
vras raped, cold, and far from home at night without money, 
and that her coat was stained with mud and twigs. The jury 
could reasonably have inferred that her failure to remember 
all the details concerning her apparel was not unreasonable 
under the circumstances. 

In Kidwell v. United States. 38 App. D. C. 566 at 573 
(1912), this Court staled the rule in this jurisdiction to be as 
follows: 

We are aware that a conviction for this offense will 
lie sustained upon the testimony of the injured party 
alone. But where the courts have so held, the circum¬ 
stances surrounding the parties at the time were such 
as to point to the probable guilt of the accused, or, at 
least, corroborate indirectly the testimony of the prose¬ 
cutrix. * * * (Emphasis added.) 

And, in Ewing v. United States, 77 U. S. App. 14 at 17, 
135 F. 2d 633 (1942), cert, denied. 318 U. S. 803, the rule 
was reiterated, as follows: 10 

i 

Appellant’s argument in terms requests that we “in¬ 
quire again into the whole theory of the necessity of 
corroboration” and, in effect reverse the rule stated 
in the Kidwell ease, substituting one which requires 
“direct corroboration of the prosecutrix.” If by “di¬ 
rect corroboration” is meant the testimony of an eye 
witness, the result would be in most cases that convic- 

10 The Kidwell ease has recently been cited with approval by this 
Court in Crawford v. United States, 91 U.S. App. D.C. 234 at 238, 
198 F. 2d 976 (1952). 
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tion could not be had except upon the defendant’s con¬ 
fession. If it means less than that, it is hard to see 
how it could relate to anything other than circumstan¬ 
tial evidence which supports the prosecutrix’ story. 
* * * Hence corroboration, in the sense that there 

must he circumstances which tend to support the prose¬ 
cutrix’ story is required, # * * 

# # # * # 

But to safeguard the defendant by requiring corrobo¬ 
ration in this sense is one thing. To throw around him 
a wall of immunity requiring the testimony of an eye¬ 
witness or “direct evidence”, which is more than cir¬ 
cumstantial, in support of the prosecutrix’ story, is 
another. We are satisfied that the rule stated in the 
Kidwell decision is one which should not he overthrown. 
(Footnote omitted) 




* * * the entire evidence tending to appellant’s 

advantage did not deprive the circumstances proved in 
support of the girl’s story of corroborative effect. It 
merely created conflict with them. Within the prevail¬ 
ing rule, stated in Kidwell v. United States, there was 
sufficient corroboration. (Emphasis added.) 

Thus, the rule is not, as appellant would prefer, that 
there be corroboration of the actual rape; nor is it required 
that direct evidence be the corroboration. All that is re¬ 
quired is that there be corroboration by evidence as to the 
circumstances surrounding the parties at the time. 11 And 
such corroboration may be shown by circumstantial 
evidence. 12 


11 Kelly v. United States, 90 U.S. App. D.C. 125 at 127, 194 F. 2d 
150 (1952), citing Kidwell and Ewing, supra. 

12 Kidwell v. United States, supra; and Ewing v. United States, 
supra. For cases wherein the burden of proof has been sustained, 
see: Wheeler v. United States, — U.S. App. D.C. —, 211 F. 2d 
19 (1953); Lee v. United States, 91 U.S. App. D.C. 284, 200 F. 2d 
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Mrs. Woodley, the prosecutrix in the instant case, told 
the jury that appellant came to her door and told her that 
her husband was in trouble and was waiting for her in a 
hiding place. She knew that her husband engaged in gam¬ 
bling activities and had been in fights on previous occasions. 
She put on her hat and coat and accompanied appellant on 
a street car ride of over a half-hour’s duration. Appellant 
took her to a secluded spot near a rail road track and there 
raped her. She “hollered” and resisted but appellant ac- 


134 (1952), cert, denied, 73 S. Ct. 653; Crau'ford v. United States, 
supra; Flail v. United States, 84 U.S. App. D.C. 209, 171 F. 2d 
347 (1948); Miller v. United States, — U.S. App. D.C. —, 207 F. 2d 
33 (1953); Holmes v. United States, 84 U.S. App. D.C. 168, 171 F. 
2d 1022 (1948); Clinton v. United States, 80 US. App. D.C. 413, 
151 F. 2d 12 (1945); Holloway v. United States, 80 U.S. App. D.C. 

3, 148 F. 2d 665 (1945), cert, denied , 334 U.S. 852; McGuinn v. 

United States, 89 U.S. App. D.C. 197, 191 F. 2d 477 (1951); Bracey 
v. United States, 79 U.S. App. D.C. 23, 142 F. 2d 85 (1944), cert, 
denied, 322 U.S. 762; Robinson v. United States, 76 U.S. App. D.C. 

29, 128 F. 2d 322 (1942); Catoe v. United States, 76 U.S. App. D.C. 

292, 131 F. 2d 16 (1942); Mears v. United States, 60 App. D.C. 

387, 55 F. 2d 745 (1932); Jackson v. United States, 58 App. D.C. 

125, 25 F. 2d 549 (192S); Harris v. United States, 50 App. D.C. 

139, 269 Fed. 481 (1920); Roney v. United States, 43 App. D.C. 

533 (1915); Sacks v. United States, 41 App. D.C. 34 (1913); Mono- 
lokos v. United States, 41 App. D.C. 19 (1913); Green v. United 
States, 40 App. D.C. 426 (1913); Snowden v. United States, 2 App. 
D.C. 89 (1S93). See also: Kidd v. State, 266 P. 2d 992 (Okl. 
1954); ('rump v. State, 257 P. 2d 1103 (Okl. 1953); Harris v. State, 
204 P. 2d 310 at 314 (Okl. 1949); Morales v. State, 263 S.W. 2d 
259 (Tex. Crim. App. 1954); Davis v. State, 257 S.W. 2d 105 (Tex. 
Crini. App. 1953); People v. Wilson, 115 N.E. 249, 1 Ill. 2d 178 
(1953); Revill v. State, 78 S.E. 12, 210 Ga. 139 (1953); Jones v. 
State, 75 S.E. 2d 429, 209 Ga. 6S5 (1953). 

Contra., or for eases decided on other issues, see: Mason v. United 
States, 90 U.S. App. D.C. 1. 193 F. 2d (1951); Tatum v. United 
States, 88 U.S. App. D.C. 386. 190 F. 2d 612 (1951); Lindsey v. 
United States, 77 U.S. App. D.C. 1, 133 F. 2d 368 (1942); Williams 
v. United States, 76 U.S. App. D.C. 299, 131 F. 2d 21 (1942): 
McKenzie v. United States, 75 U.S. App. D.C. 270, 126 F. 2d 533 
(1942); Weaver v. United States, 55 App. D.C. 26, 299 Fed. 893 
(1924); Ijiyles v. United States, 20 App. D.C. 559 (1902) ; and 
Venable v.'State, 84 Tex. Crim. App. 354 (1918). 
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complished his purpose. He threatened to kill her, but 
she promised not to tell the police. Appellant departed 
down the railroad tracks and Mrs. Woodley walked toward 
home. Upon seeing a motorcycle policeman, she told him 
what had happened. lie called a scout car and she was taken 
to Xo. 10 Precinct, where she spoke with Officer Howe. The 
officer called the Womans Bureau and, accompanied by a 
woman officer, Mrs. Woodley was taken to Gallinger Hospi¬ 
tal for treatment. 

This story or testimony was corroborated in several re¬ 
spects. The record shows that Officer Howe testified that 
Mrs. Woodley came to Xo. 10, having made a prompt com¬ 
plaint of an alleged rape. Her coat was stained with mud 
and twigs. The officer stated that he called the Woman’s 
Bureau and, in response to such call, Officer Kathryn Brown- 
low came to the precinct and took Mrs. Woodley to Gallinger 
Hospital. The officer also testified that on the following 
day he accompanied Mrs. Woodley to the scene of the crime. 
There he found the area considerably disturbed and a 
woman’s hat. Mrs. Dent, the former Kathryn Brownlow, 
testified that she recalled the statement which she had taken 
from a complainant at Xo. 10 Precinct and she had inde¬ 
pendent recollection of going to Xo. 10, even though she 
could not recall Mrs. Woodley. The record, therefore, con¬ 
tains ample corroboration of the testimony of the prose¬ 
cutrix and of the circumstances surrounding the parties at 
the time in issue. 

In addition, it should be noted that appellant testified 
that Mrs. Woodlev was dead and that he had never seen the 
woman in the court room before. Furthermore, the jury 
heard evidence which showed that the rape took place ap¬ 
proximately nine years before the trial. Mrs. Woodley 
testified that she had never seen appellant prior to the 
offense and that her husband, from whom she had sepa¬ 
rated in 1947, was now dead. The jury could have, there¬ 
fore, reasonably inferred that Mrs. Woodlev had little cause 
to tell an untruth in the instant case. 



♦ 
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II 

The Instructions Pertaining to Corroboration Were Proper 

Appellant complains that the instructions of the trial 
court upon the degree and effect of evidence which cor¬ 
roborated the testimony of Mrs. Woodley, the prosecutrix, 
was inadequate. However, since there was a failure to 
comply with Rule 30 of the Federal Rules of Criminal 
Procedure, Title 18 U.S.C., and the opinion of this Court 
in VUlaroman v. United States, 87 U. S. App. D.C. 240 at 
241, 184 F. 2d 261, 21 A.L.R. 2d 1074, this argument cannot 
be raised for the first time on appeal. See also Jackson v. 
United States, 91 U. S. App. D.C. 60, 198 F. 2d 497 (1952). 
Even if it is assumed, arguendo, that such issue can now 
be raised, it is clear that there is no error. 

The trial court instructed the jury, in pertinent part, as 
follows (J.A. 42, 44, 45, 47) : ; 

The law in the first instance presumes the defendant 
to be not guilty of the offense with which he stands 
charged. The presumption of innocence means it is a 
presumption of the law that the defendant did not com¬ 
mit the offense of rape. This presumption should con¬ 
tinue and prevail in the minds of the jury in such a way 
as to cause you to find him not guilty unless from all 
the evidence in the case the jury are convinced beyond 
a reasonable doubt that the defendant did commit the 
offense of rape . 

The burden of proof is upon the prosecution or the 
Government of the United States to establish the guilt 
of the accused beyond a reasonable doubt. That bur¬ 
den continues from the beginning to the end- of the 
ease and applies to every element necessary to con¬ 
stitute the crime. 

A reasonable doubt means such a doubt as will leave 
the juror’s mind after a candid and impartial investi¬ 
gation of all the evidence so undecided that he is un¬ 
able to say he has an abiding conviction of the defend¬ 
ant’s guilt or such a doubt as in the graver and more 
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important transactions of life would cause a reason¬ 
able and prudent man to hesitate and pause. If the 
evidence fails to come up to this standard, it is such 
as to warrant such a doubt. If you have such a rea¬ 
sonable doubt , the law says the defendant shall have 
the benefit thereof. The words “reasonable doubt” 
must be given their usual or ordinary meaning. The 
doubt must not be trivial or whimsical or based on 
groundless conjecture, but it must be one that arises 
out of the evidence or from, the lack of evidence and one 
that appears to you to be reasonable in the case. 

This does not mean the Government is required to 
prove its case beyond all doubt or to prove it to the 
extent of a physical law that an object unsupported 
will fall to the ground, or a law of mathematics that 
two and two will equal four. But the burden is they 
must convince you, and convince you beyond a rea¬ 
sonable doubt. 

If vou can reconcile the evidence with anv reason- 
* • 

able hypothesis consistent with the innocence of the 
defendant, you should do so. 

♦ • * • • 


This type of crime is calculated to create strong 
prejudice against the accused. It is a crime that is 
easily brought, hard to defend. 

The Court instructs you that you are not to be 
swayed or influenced by any sympathy or by any 
feeling of pity, nor are you to be swayed by any bias, 
prejudice, or any other improper motive. 

* # * # • 


As the Court says, the charge of rape is an act of 
sexual intercourse accomplished with a female where 
she is prevented from resistance by blows or threats 
or immediate bodily harm, accompanied by apparent 
power of execution. 

As you will notice, the elements are that there be 
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sexual intercourse of a female by force and without her 
consent or, as the statute says, forcibly and against 
her will by a man, and the words in the statute “against 
her will” mean the same thing as without her consent. 
So that intercourse is required to be proved; that force 
was used and that the commission of the act without 
the consent or against the will of the woman was 
accomplished. i 

The Court also instructs you that the law does not 
permit a conviction on a charge of carnal knowledge or 
rape as the statute provides on the basis of the testi¬ 
mony of the complaining witness alone. Corrobora¬ 
tion of her testimony in the sense that there must be 
circumstances in proof which tend to support the prose- 
cutrix’s story is required. Such corroboration, how¬ 
ever, need not be by eye witnesses; in fact, eye wit¬ 
nesses can hardly ever be obtained in respect to such 
an offense as is charged in the crime of rape. Corrob¬ 
oration may consist of circumstances that corroborate 
the story of the complaining witness. In that particu¬ 
lar case you will take into account all the circum¬ 
stances where it occurred, how it occurred, the circum¬ 


stances of its occurring, udiat happened there, what 
took place, whether prompt or delayed complaint was 
made, what teas done upon the complaint, what ensued, 


and lake into consideration all of the elements of the 


situation in arriving at your verdict. 


# # # # # 


Ladies and gentlemen of the jury, there is a rule of 
law that where a witness is peculiarly available to 
either side of a trial and the witness is not called, the 
inference or presumption is that if he had been called, 
his testimony would have been adverse to that par¬ 
ticular side. However, either side may call a witness. 
It is up to them. If the witness is available, either 
side mav call him to the stand. 
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These instructions, appellant contends, are insufficient. 
However, a study of the entire charge makes it manifestly 
clear that the jury was told that (1) appellant was presumed 
to be innocent; (2) the Government had the burden of prov¬ 
ing guilt beyond a reasonable doubt; (3) such burden of 
proof applies to “every element” necessary to constitute 
the crime; (4) that a reasonable doubt may arise “out of 
the evidence or from the lack of evidence”; (5) the jury 
must be convinced beyond a reasonable doubt; (6) the jury 
should reconcile the evidence consistent with innocence if 
at all possible; (7) the jury should not be swayed by preju¬ 
dice, sympathy or bias; (8) the law will not permit a convic¬ 
tion of rape to stand on the testimony of the complaining 
witness alone; (9) there must be corroboration of her 
story; (10) corroboration may consist of circumstances; and 
(11) the jury should draw inferences from the fact that 
any witness which was peculiarly available to either side 
was not called by such party. Thus, it can be seen that 
the instructions in the instant case were full, complete and 
proper. 

In Kidtcell v. United States, supra, this Court said, inter 
aim (38 App. D.C. at 573): 

We are aware that a conviction for this offense will 
be sustained upon the testimony of the injured party 
alone. But where the courts have so held, the circum¬ 
stances surrounding the parties at the time were such 
as to point to the probable guilt of the accused, or, at 
least, corroborate indirectly the testimony of the pros- 
ecrutrix. (Emphasis added) 

And, in Ewing v. United States, supra, this Court again 
stated, in pertinent part (77 U.S. App. D.C. at 17): 

Appellant’s argument in terms requests that we “in¬ 
quire again into the whole theory of the necessity of 
corroboration” and, in effect, reverse the rule stated in 
the Kidwell case, substituting one which requires “di¬ 
rect corroboration of the prosecutrix”. If by “direct 
corroboration” is meant the testimony of an eye wit¬ 
ness, the result would be in most cases that conviction 
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could not be had except upon the defendant’s confes¬ 
sion. If it means less than that, it is hard to see how 
it could relate to anything other than circumstantial 
evidence which supports the prosecutrix’s story. * * * 
Hence corroboration, in the sense that there must he 
circumstances which tend to support the prosecutrix’s 
story, is required # * * (Emphasis added). 

It is quite obvious, therefore, that the trial court in the 
instant case followed in precise terms the language of this 
Court when he instructed the jury on the element of cor¬ 
roboration. The court stated (J. A. 45): 

# * * Corroboration of her testimony in the sense 
that there must be circumstances in proof which tend 
to support the prosecutrix’s story is required. * * * 

The importance of such corroboration had already been 
made crystal clear to the jury because the court had in¬ 
structed that (J.A. 45): 

The Court also instructs you that the law does not 
permit a conviction on a charge of carnal knowledge 
or rape as the statute provides on the basis of the 
testimony of the complaining witness alone. # * * 
(Emphasis added) 

And, as is demonstrated hereinabove, the court had fully 
instructed the jury on reasonable doubt, presumption of 
innocence and the burden of proof. The law is now well 
settled that the charge must be construed as a whole. In 
the light of such construction, it is quite plain that the jury 
was aware of its duties and responsibilities. There is no 
cause to reverse the judgment of the lower court in the in¬ 
stant case. 

Ill 

The Instructions Pertaining to the Effect of Appellant’s Prior 

Convictions Were Proper 

Appellant contends that the trial judge made a “most 
unfortunate and grievously erroneous mistake” in his in- 
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struction to the jury, in that he told the jury that appellant 
had testified to having a prior criminal record and, fur¬ 
ther, in that he told the jury that credibility may be as¬ 
sailed by the alleged possession of an alleged criminal 
record (Br. at p. 28). However, a study of the entire record 
shows that the instructions of the court on the effect of a 
criminal record were beneficial to appellant and were given 
in the best interests of his position. 

The record shows that Della R. Woodley testified that, on 
November 28, 1944, appellant had induced her to go to a 
lonely spot and had then and there used force to ravish her. 
Sergeant Howe testified that Mrs. Woodley had reported 
to No. 10 Precinct shortly after the alleged offense and that, 
in view of her appearance and statements, she was taken to 
Gallinger Hospital for a pelvic examination. The officer 
also stated that he went with Mrs. Woodley to the scene of 
the affair on the following day. Appellant took the stand 
in his own defense and told the jury that he had never seen 
the woman in the courtroom before, that she was not Mrs. 
Woodley and that Della Woodley had passed away in the 
District of Columbia on August 12, 1953. In the face of 
this unusual story, Peter Giancoli testified in rebuttal that 
a search of the pertinent records in the District of Colum¬ 
bia failed to show the death of one Della Woodley. 

Thus, it is manifestly clear that credibility was a major 
issue in the instant case. The jury was in the position to 
see Mrs. Woodley and to form an impression of her credibil¬ 
ity from her demeanor and appearance. The jury was also 
able to form an impression of appellant. They saw his 
physical appearance and they heard his story. It was for 
them to judge which of the two witnesses was speaking the 
truth. Furthermore, the jury heard the testimony of Of¬ 
ficer Howe which bolstered that of Mrs. Woodley and also 
the testimony of Mr. Giancoli which refuted that of appel- 
lant. 

It is in this posture of the case that the issue of appel¬ 
lant’s prior criminal record must be studied. The trial 
judge was acutely aware of appellant’s bad record. In 
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speaking to appellant before appellant took the stand, the 
judge said, inter alia (J.A. 27-28): 

Mr. Walker, you are the defendant at the bar and these 
two fine attorneys have been appointed in your de¬ 
fense. * * * Now, they have advised me that, in turn, 
they have instructed you that you can either go on the 
witness stand as a witness in your own behalf or you 
can stay off the stand. You are fully aware that you 
have a bad criminal record. You have been ten times 
charged with rape. You have been convicted four times. 
You got 20 years one time and you were pardoned. You 
got a conviction in May, 1935, of larceny, six months. 
You have served five years for rape. You have served 
a year and six months for rape. 

You have also been convicted of assault and battery 
and aggravated assault, apparently assault with intent 
to kill, and you got 3 1 /* years to 7 on that. 

Now if you take the stand, those convictions can be 
brought out in evidence against you to affect your 
credibilitv as a witness. 

Now they have advised you, as they told me, advised 
you carefully. You don’t have to go on the stand. You 
have been examined by two psychiatrists within less 
than 30 days, and they say you are of sound mind. 

i 

Thereafter, appellant took the stand and the following 
pertinent events are shown in the record (J.A. 30-31): 

Q. Are you the same Henry Walker who in the year 
1926 was convicted in Tennessee for rape? 

A. Your Honor, I am prosecuted by Della Woodley. 
When she makes her statement in this court, before this 
court, against me, then I am willing to tell something 
concerning me and Della Woodley and not before. 

Q. Will you kindly answer the question? 

A. No, I wouldn’t. I will not. 
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The Court: I believe there is a notation after that 
conviction that shows a pardon. The Court instructs 
you that that is not a conviction. Ladies and gentle¬ 
men of the jury, you will pay no attention to that ques¬ 
tion, and take it from your minds. 

By Mr. Doyle : 

Q. Are you the same Henry Walker who in 1941 was 
convicted of rape and robbery in the State of Virginia? 

(No response.) 

• * • • # 

Q. The next question is, are you the same Henry 
Walker who in the vear 1946 was convicted in the State 
of Pennsylvania of aggravated assault and battery? 

(No response.) 

Q. Would you answer the question, please? 

(Witness shakes his head in the negative.) 

The Court : Which is your answer, that you will not 
answer the question or you were not convicted? 

The Witness: I thought I was being prosecuted by 
one Della Woodley. I know her as well as I know my¬ 
self. That woman you all put up here, that ain’t no 
Della Woodley. I know her. 

The Court: How about this conviction that the Dis¬ 
trict Attorney asked you about? 

The Witness: Well, that there was something or 
other that somebody else had me in the court room for. 
I am not being tried for that (Emphasis added). 

• • * * * 

By Mr. Doyle: Are vou the same Henrv Walker who 
in 1935 was convicted in North Carolina of larceny? 

(No response.) 

Q. Do you refuse to answer that as well, sir? 

(Witness nods in the affirmative.) 
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The jury, therefore, heard appellant admit that the ag¬ 
gravated assault and battery conviction was 11 something 
or other that somebody else had me in the court room for”. 
The jury heard the questions by the prosecutor concerning 
a prior conviction of rape and robbery in Virginia. And 
they heard the peculiar answer of appellant. 

The court instructed the jury, in pertinent part, as fol¬ 
lows (J. A. 42-43): 

The law in the first instance presumes the defendant 
to be not guilty of the offense with which he stands 
charged. The presumption of innocence means it is a 
presumption of the law that the defendant did not com¬ 
mit the offense of rape. This presumption should con¬ 
tinue and prevail in the minds of the jury in such a 
way as to cause you to find him not guilty unless from 
all the evidence in the case the jury are convinced be¬ 
yond a reasonable doubt that the defendant did com¬ 
mit the offense of rape. 

The burden of proof is upon the prosecution Or the 
Government of the United States to establish the guilt 
of the accused beyond a reasonable doubt. That burden 
continues from the beginning to the end of the case 
and applies to every element necessary to constitute 
the crime. 

* * • * # 

i 

If you can reconcile the evidence with any reasonable 
hypothesis consistent with the innocence of the defend¬ 
ant, you should do so. 

You are the sole judges of the credibility of the wit¬ 
nesses who have appeared before you. You should 
accord to the individual witnesses and the testimony 
given by them that degree of credit and effect which 
is your honest judgment you think they ought to have, 
taking into consideration in so far as you are able so to 
do from the manner and appearance of the witness 
upon the stand, whether it be frankly and honestly 
given, the apparent intelligence or lack of intelligence 
of the witness, his or her opportunity and ability to 
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observe the facts that transpired within his or her pres¬ 
ence and his or her capacity to remember what at prior 
times he or she has observed. 

Then the court instructed the jury that they should con¬ 
sider the ability of the witness to communicate his story to 
the jury and any bias, prejudice, feelings, or deep personal 
interest in the result of the case on the part of any witness. 
The jury was also told that the testimony of any witness 
which it believed had willfully given false testimony could 
be rejected. (J. A. 43) 

Thereafter, the court instructed the jury as follows 
(J. A. 43): 

Now in this particular case the defendant has taken 
the stand in his own behalf and he has testified to having 
a prior criminal record. If the Court should refer to 
the testimony in any wise, you are to understand that 
the Court is the sole judge of what the law of the case 
is and you are the sole judge of the facts, or what the 
testimony was. If your recollection differs from the 
Court’s, you will understand that vour recollection con- 
trols. The Court’s recollection is that he was con¬ 
fronted with a record which showed convictions of the 
crimes of rape, and also of assault, assault with intent 
to kill, as the Court recalls. 

This instruction was obviously a comment upon the fact 
that appellant had been asked several questions concerning 
his past criminal record, that he had been “confronted” 
with such a record, and further, that appellant had told the 
jury that somebody else had had him in court on a prior 
occasion. The reason that the trial court made such com¬ 
ment is demonstrated by the instructions which next fol¬ 
lows (J. A. 44): 

Now that particular testimony was drawn to his at¬ 
tention for one specific purpose. You are not to indulge 
in any inference of any presumption that there is any 
relation between what he may have been or may not 
have been convicted of before, and you are not to in- 
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dulge any presumption against him. It is merely that 
lie, as any other witness, when he takes the stand, may 
have his credibility or the credence or the weight of his 
testimony attacked by the alleged possession of an al¬ 
leged criminal record, in order that you, as you are 
acquainted with that fact, may pass upon the credence 
or the weight or the credibility to which you will attach 
the testimony that he gave, and it is for no other reason. 

This type of crime is calculated to create strong 
prejudice against the accused. It is a crime that is 
easily brought, hard to defend. 

The Court instructs you that you are not to be swayed 
or influenced by any sympathy or by any feeling of 
pity, nor are you to be swayed by any bias, prejudice 
or any other improper motive. 

• • * • * 

It is, therefore, clear that there is no cause to reverse the 
instant case. In the first place, there was no objection to the 
instruction in issue and appellant is foreclosed from now 
raising the question on appeal. Rule 30 of the Federal 
Rules of Criminal Procedure, Title 18 U. S. C.; Villaroman 
v. United States, supra. In the second place, there is no 
prejudice. The trial court, by strong and cogent terms, 
admonished the jury that what it had heard about the prior 
convictions and any inferences which it might tend to draw 
therefrom, were to be used only in testing appellant’s credi¬ 
bility—such things, the court told the jury, could not be used 
as a presumption of guilt in the instant ease. The ques¬ 
tions were proper. Richards v. United States, 89 U. S. App. 
D. C. 354, 192 F. 2d 602 (1951). The answers were indefi¬ 
nite. The trial court, in seeking to protect the interests of 
appellant, told the jury that it should base its verdict upon 
the facts of the case, upon the evidence and testimony ad¬ 
duced at the trial and not upon any inferences or presump¬ 
tions which might be drawn from an “alleged possession of 
an alleged criminal record’’. And, as the courts have re¬ 
peatedly stated, the jury is presumed to have followed the 
instructions of the court. 
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CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 

Leo A. Rover, 
United States Attorney. 

John F. Doyle, 
Lewis Carroll, 

Assistant United States Attorneys. 
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